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TRANK R, BRUSHABER VS, UNION PACIFIC RAILROAD COMPANY. 1

a . The President of the United States of America to Union
Pacific Railroad Company, Greeting:

| SEAL. |

You are hereby commanded to appear before the Judges of the
Digtrict Conrt of the United States of Amerca for the Southern Dis-

trict of New York, in the Second Circuit, to answer a bill of com-
plaint exhabited against you in the said court in a suib in equity
by Frank R. Brughaber, and to further do and receive what the
said court shall have considered in this behalf; and this you are
not to omit under the penalty on you of two hundred and fifty dol-
lars ($250).

Witness, Honorable Charles M. Hough, Judge of the District
Court of the United States for the Southern District of New York,
at the City of New York, on the 13th day of March, in the year
one thousand nine hundred and fourteen and of the Independence
of the United States of America the one hundred and thirty- —.

, Olerk.

DAVIES, AUBRBACH & CORNELL,
- 34 Nassau Street, Plaintiff’s Sol'rs.

The defendant is required to file its answer or other defense in the
above cause in the clerk’s office of this court on or before the twen-
tieth day after service hereof excluding the day of said service;
otherwise the bill aforesaid may be taken pro confesso.

ALEX, GILCHRIST, Jr., (lerk.
Filed Mar. 13, 1914.

b I hereby certify, that on the 13th day of March, 1914 at

the City of New York, in my Digtrict, I served the within
subpeena 1n Hquity upon the within named defendant Union Pacific
Railroad Company by exhibiting to Alexander Miller as Sec’y of said
Co. at his office No. 165 Broadway, N. Y. City the within original
and at the same time leaving with him a copy thereof.

WM. HENKEIL,
United States Marshal, Southe*m District of New Vork.

Dated March 13th, 1914,

. 1—1045
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% District Court of the United States for the Southern Disinct
of New York.

In Equity.

|
Fraxk'R. BrusaARER, Complainant,
against
UnioN Pacrric Rarmroadb Comeaxny, Defendant.

Bill of Complaint,

Daviey, Auerbach & Cornell, Solicitors for Complainant, 34 Nav.au
Street, New York.,

Julien T. Davies, Joseph 3. Auverbuch, Frederie J. Fuller, of
Counsel.

Filed Mar. 13, 1914.

1 In the Distriect Court of the United States for the Southern
District of New York.

In Equity.

Frank R. Brrsaasre, Complainant,
agmnst
UnioN Pacmric Rarceoap Comprany, Defendant.

To the Judges of the District Court of the United States for the
Qouthern District of New York: :

Frank R. Brushuaber, o citizen of the State of New York and a
resident of the Boreough of Brooklyn, in the City of New Yorl,
brings this hix Lill against Union Pacific Railroad Company, u cor-
poration und citizen of the State of Utuh, having itx executive office
and 2 place of business in the Borough of Manhuttan, in the City
of New York, and the Southern District of New York, in his own
behalf ond on bebulf of uny und all of the stockholders of the de-

fondant Union Pucitic Ruilroad Company who may joln in
2 the prosecution and contribute to the expenses of this suit.
Thereupon vour orator colapluins and rays:

First. That yvour orator is u citizen of the Stute of New York
and resides in the Borough of Brooklyn, in the City of New Yorlk,
and has his principal place of busine-s in the Borough of Mun-
hattan, in the Cifty of New York, and Southern District of New
York.

Qecond. Your orator further shows that the defendant Union
Pacific Railread Company iv, und ut all the fimes herelnufter men-
tioned was, o corporation duly orpanized and existing under and by
virtue of the Laws of the Stute of Utuh, and & citizen of the State of
Utah, and has its executive offices und u pluce of buriness at No. 185

\



UNION PACIFIC RAILROAD COMPANTY. 3

Broadway, in the Borough of Manhattan, City of New York, and
Southern District of New York.

Third. Your orator further shows that by the Laws of the State
of Utah and the By-Laws of the said Company, the general con-
trol of the business and affairs of the said Company is entrusted
to and conferred upon the directors thereof as a board, acting by
the vote of the majority of the directors at a meeting thereof, and .
by an Executive Committee composed of six members of the Board
who possess all the powers of the Board of Directors to manage and
controi all the business and affairs of the Company, when the Board
18 not in session.

Fourth. YouT orator further shows that now and for some time
prior to the filing of this bill, your orator is and was a stockholder
of record of the defendant Union Pacific Railroad Company and a
holder of five hundred shares of the common capital stock of said

Company of the par value of one hundred dollars each.
3 Fifth. Your orator further shows that the defendant
Union Pacific Railroad Company 1s, and at all times here-
inafter mentioned was, duly authorized by an act of the Legislature
of the State of Utah, approved January 22, 1897, under which Act
said Railroad Company was organized July 1, 1897, to purchase or
otherwise acquire, hold and obtain and operate railroads in various
otates of the United States, to mortgage the same by deeds of trust or
mortgages and generally to purchase, take on lease or in exchange,
hire or otherwise acquire any real or personal property, and any
rights or privileges which its said board of directors may think
necessary or convenient for the purposes of its business, to purchase
and hold the stocks of other railroad corporations, and to operate on
lease or by contract lines of railroad of other railroad corporatiouns.
oixth, That the said Union Pacific Railroad Company was duly
authorized to issue shares of capital stock of the par value of $100
each in classes of preferred stock and common stock, and that said
Company pursunant to such authority has issued and has now out-
standing 1o the hands of the public shares of preferred stock to the
amount iri par value of $99,543,600 and shares of common stock to
the amount in par value of $216,633,900. That dividends have
been declared and paid upon the issued preferred stock and upon
the issued common stock for many years last past.

Seventh,” Your orator further shows that pursuant to the authority
oranted by its aforesaid act of incorporation, defendant Union Pa-
cific Railroad Company heretofore and on or about the 1st day of
July, 1897, made and executed to Bankers Trust Company of New
York as Trustee, its First Mortgage to secure $100,000,000 of 50-

Year Gold Four Per Cent Bonds due July 1, 1947, at the
4 Company’s office in New York City, interest payable semi-
annually on the first day of July and the first day of Jan-
uary. The said mortgage covers as a direct first lien various
railroad lines and their appurtenances with a fotal mileage of

- 2,009.1 miles. The mortgage also covers either directly or by

e

beneficial ownership, the land and land assets of the Union Pacific
Railroad Company and of the Union Pacific Land Company. There
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are now outstanding secured by the said mort=age $100,000,000 in
par value of said bonds, to-wit, $57 975,500 of coupon bhonds und
512,024,500 of registered honds.

Euch of the bonds ivaued und out~tunding under the said mort-
gage 1s entitled to the benefit of u covenunt and agreement on the
part of the Union Pacific Railread Compuny that the principul und
intereyt on the raid bond are puyable without any deduction for any
tax or taxes of the United Stutes, or of any state or municipulity
thereof which the Railroad Company moy he required to puy or re-
taln therefrom under uny present or future law,

That on ¢r about the 15 day of June, 1908, the defendunt Union
Pacific Railroad Company mude and executed to the Equitable Trust
Company of New Yurk us Trastee, it2 First Lien und Refunding
(xold Mortaage, for the purpore of securing it« 100-Yeur, First Lien
and Refunding Gold 4's due June 1st, 2008, Thut the said mort-
gape was made a first lien upon vurieus lines of railrosd whose corn-
bined mleage amounts to 1,329.62 miles. That interest upon the
said bonds 1x payable Murch 1+t and September 1st in New York
City. That there are now Issued and outstanding of honds seenred
by the said Mortgage in the handx of the public $31,685,000 ¢couprn
(Dollar) bonds, $7,003,000 Revistered (Dollar) bondy, 825,922 280
(£5,344,800) coupen sterling bonds, and ®4R5,000 (£100,000)

repistered sterling bonds, in all &155,085,280,
H Each of the bonds 1sued under the afore-ald mortguee

s entitled to the benefit of o covenant and avreernent on
the part of the said Railroad Company that hoth the prineipal und
interest of the :aid bond vhall he puid without deduction of uny
tax or taxes which the waid Railread Compuny muy be required or
permitted to pay thereon or to retuin therefrom under any pre-ent
or future law of the United States of Ameriea or of uny stute,
county or municipality therein,

That on or about the 1+t duy of July, 1907, the said Union
Pacific Railroad Company made and exeenied to Bankers Trost
Company of New Yonrk as Trustee, it Twenty-Year Mortgupe fo
secure ifs Twenty-Year Convertible Gold Four Per Cent honds due
July 1, 1927, of which the intere-t 1¢ pavable on the Ist duy of
January and July at the Compuny’s office in the City of New York.
That thers are outstanding securcd by the :aid mortcace $36,-
338,000 coupon bondsx, #307,000 of revistered honds, und S700 of
serip.

'lPhat each of the said hond« i« entitled to the henefit of a covenunt
and agreement on the part of the said Railroad Company that the
principal and intere~t of the ~aid hond ure payahle witheut dedne-
tion for anv tax or faxes which the said Company muy e required
to pay or retain therefrom under any present or future law of the
United States or of any state, territory, ecuniy, or munieipality
therein.

Eichth. Your orator further avers that hy Paracraph A, Sub-
division 1, of Section T of an Act of the Fir<t Sec-ion of the Sixty-
third Congress, entitled “An Act to reduce tamff dnfiex and o
provide & revenue for the Government and other purpo-e«,” which
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Act became a law October 3, 1913, and which 1s popularly known
as the Tariff Aet, 1t is provided that there shall be levied,
6 assessed, collected and paid annually upon the enfire net
income arising or accruing from all sources in the preceding
calendar year to any citizen of the United States, whether residing
at home or abroad, and to every person residing in the United
States though not a citizen thereof, a tax of one per centum upon
such income except ag provided in said act, and that a like tax shall
be assessed, levied, collected and paid annually upon the entire
net income from all property owned and of every business, trade or
profession carried on in the United States by persong residing else-
where.

That it 1s further provided by said Paragraph Ay Subdivision 2,
of Section II of the said Act, that in addition to the said one per
centum tax, which 1s referred to in the said Act and will be referred
to herein as the “Normal Income Tax,” there shall be levied, assessed
and collected annually upon the net income of every individual an
additional income tax referred to in the said Act and herein referred
to as the “Additional Tax,” of one per centum upon the amount by
which the total net income exceeds $20,000 and does not exceed
$50,000, two per centum upon the amount by which the total net
income exceeds $50,000 and does not exceed $75,000, three per
centum on the amount by which the total net income exceeds
$75,000 and does not exceed $100,000, four per centum on the
amount by which the total net income exceeds $100,000 and does
not exceed $250,000, five per centum upon the amount by which
the total net income exceeds $250,000 and does not exceed $500,000,
and six per centum upon the amount by which the {otal net income
exceeds $500,000, It is further provided by said Subdivision 2 that
all the provisions of said Section Il relating to individuals chargeable
with the normal income tax so far as they are applicable and not
inconsistent with said Subdivision 2, shall apply to the levy assess-

ment and collection of the additional tax. It is further
7 provided by said Subdivision 2 therein that every person

subject to the additional tax shall make a personal refurn of
his total net income from all sources, corporate or otherwise, for the
preceding calendar year, under rules and regulations to be pre-
scribed by the Commissioner of Internal Revenue, and approved by
the Secretary of the Treasury. Tt ig further provided by said Sub-
division 2 that for the purpose of this additional tax the taxable
income of any individual shall embrace the share to which he would
be entitled of the gaing and prefits if divided or distributed, whether
divided or distributed or not, of all corporations, joint stock com-
panles or associations however created or organized, formed o
fraudulently availed of for the purpose of preventing the 1mposition
of su¢h tax through the medium of permitting such gains and
profits to accumulate instead of being divided or distributed, and the
fact that any such corporation, joint stock company or association
is a mere holding Company or that the gains and profits are per-
mitted to accumulate beyond the reasonable needs of the business
shall be prima facie evidence of a.fraudulent purpose to escape such
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tax, but the fact that the gains and profits are in any case permitted
to accumulate and become surplus shall not be construed as evi-
dence of a purpose to escupe the raid tux in such cure unless the
Secretary of the Treasury shull certify that In lus opimien such
aecumulation is unreasonable for the purposer of the business.

It ix further provided by Paragraph B of said Seetion LI of ~aid
Act that subject only to such exemptions and deductions us ure
thereafter in the Act allowed the net income of a taxable person
shall include gains, profits und income derived frorn calaries, wages

or compen=ation for perronal services, of whatever kind and
8 in whatever form paid, or from profer~ions, vocations, busi-
nesses, trade, commerce, or sales or dealings in property,
whether real or personul, growing out of the ownership or use of or
interest in real or personal property, also from interest, rent, divi-
dends, securitiey, or the tranraction of uny lawful business carried
on for gain or profit, or gains or profits and income derived from
any source whatever, including the income from but not the vulue
of property acquired by gift, bequest, device or descent.

1t is further provided in said Paragraph B that in computing tux-
able income for the purpore of the normal tax, there shall be allowed
ay deductions the following items with others: Ifirsf, the nece--ary
expenses actually paid in carrying on any business, not including
personal, living or family expenses. Seventh, the amount received
as dividends upon the stock or from the net earnings of any cor-
poration, joint stock company, association or lnsurance company
which is taxable upon its net income ax provided in »0id Act; Eighth,
the amcunt of income the tox upon which has heen paid or withheld
for payment at the ~ource of the incnme as provided by fection II.

It i further provided by said Puragraph B, that in computing
net income under Section II, there shall be excluded the interest
upon the obligations of a State or any political subdivision thereof
and upon the obligations of the United States or itz pos-cs<ions and
the compensation of all officers ar employees of a State or any polifi-
cal subdivision thereof except when paid by the United Statex
(Fovernment.

That it iz provided by Paragraph C of said Section Il of the
said Act that there shall be deducted from the amount of the
net income of each of eaid persons, ascertained as provided thercin,
the sum of $3,000, plus &1,000 additional if the person making:

the return be a married man with a wife living with him,
9 or plus the sum of §1,000 additional if the person making

the return be o married woman with a husband living with
her: but in no event shall thiz additional exemption of 1,000 be
deducted by both o husband and a wife, provided that only one de-
duction of $§4,000 shall be made from the aggregate income of hoth
husband and wife when living together.

That it is further provided by Paragraph D of said Seetion II of
the said Act that the said tax shall be computed upon the remmnder
of xaid net income of each perron subject thereto, aceruing during
each preceding calendar year ending December 3lst; provided,
howaver, that for the vear ending December 31, 1913, said tax shall
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be computed on, the net income accruing from Mareh 1st to De-
cember 31st, 1913, both dates inclusive, after deducting five-sixths
only of the specific exemptions and deductions provided for in said
Act, and that on or before the first day of March, 1914, and the first
day of March in each year thereafter, a true and accurate return
under oath or affirmation of the person making it shall be made
by each taxable person, except as thereafter provided in said Sec-
tion, to the collector of internal revenue for the district of resi-
dence or place of business of the taxpayer, in such form as the
Commissioner of Internal Revenue, with the approval of the Secre-
tary of the Treasury, shall prescribe, sefting forth specifically the
oross amount of income from all separate sources, and from the total
thereof deducting the aggregate items or expenses and allowance
authorized by the Act, and that all fiduciaries shall make and render
a like return of the income of the person for whom they act.

It is further provided that all fiduciaries and other persons and

corporations having the control, receipt, disposal or payment of fixed

or determinable annual or periedical gains, profits and in-
16 come of another person subject fo tax shall, in behalf of such

person, deduct and withhold from the payment an amount
equivalent to the normal income tax thereon and make and render
a return separate and distinet of the portion of the income of each
person from which the normal income tax has been thus withheld,
containing the name and address of such person or stating that the
name and address, or address as the case may be are unknown, but
the normal income tax is not required to be withheld at the source
prior to November 1st, 1913, and no return of income not exceeding
$3,000 is required, and members of partnerships are liable only in
their individual capacity for their shares of partnership profits, and
persons liable for normal tax only, on their own account or in be-
half of another, are not required to make returns of income derived
from dividends on the capital stock or from the net earnings of cor-
porations and companies taxable on their net income.

It is further provided by said Paragraph D that if the collector or
deputy collector has reason to believe that the amount of any in-
come returned is understated he shall give due notice to the person
making the return to show cause why the amount of the return
should not be 1ncreased, and upon prooi of the amount understated
he may incredse the same accordingly.

It is further provided in Paragraph E of said Section II of the
said Act that all assessments shall be made by the Commissioner of
Internal Revenue and all persons shall be notified of the amount for
which they are respectively liable on or before the first day of June
of each successive year, and said assessments shall be paid on or be-
fore the 30th day of June; and to any sum or sums due and unpaid
after the 30th day of June in any year, and for ten days after notice

and demand thereof by the collector, there shall be added the
11 sum of 5 per centum on the amount of tax unpaid, and inter-

est at the rate of 1 per centum per month upon said tax from
the time the same became due, except from the estates of ingsane, de-
ceased, or insolvent persons.
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It is further provided by suid Puragruph IS that all persons, firms,
companies and corporationy, mncluding lesseey or mortpagors of real
or personal property, trustees teting in uny trast capucity, executors,
adroinmidrators, agents, employees and other persons having the con-
trol, receipt, cu~tudy, disporal or poyment of the interest or other
fixed or determinuable annual pains, profits and income of unother
person exceeding $3,000 for any taxable yeur, other thun dividends
on capital stock or from the net earnings of corporuticmy, und joint
rfock companies or associaflons subject to like tux, who ure required
to make and render o return in Lehalf of unother, are thereby un-
thorized and required to deduct and withhold from such unnual
pains, profits and income such sam us will be sutficient to pay the
normal tax impored thereon by the Act, and shall pay the tux fo the
officer of the United Stutesr Government authorized tu receive the
vume; and they are each thereby mude personally liuble for such tux.

It 1s further provided by sauid Poaragraph IS that m oll cuses where
the Income tax of a person 1s withheld and deducted und puid or tn
be puid at the ~ource, ax aforesaid, such person shall not receive the
benefit of the deduction and exemption allowed in Puragruph C
aforesaid, except by an applicution for the refund of the tux, unles
he shall not lesx than thirty duys prior to the duy on which the re-
furn of his income ix due file with the perron whe s required to
withhold and pay tax for him a signed notice in writing claiming
the benefit of such exempiion, und thereupon no tax shall be with-

held upon the amount of such exemption.
12 1t is further provided in =aid Paragraph I& that the amount

of the normal tax by ~aid Act imposed shall be deducted and
withheld from fixed and determinable unnual gains, profits und in-
come derived from intere~t upon bonds and morteaeges, or deeds of
trust or other similur oblipations of corporations, joint stock com-
panies or assoctations, whether payable annuolly or af shorter or
longer periods, although such interest doex nmot amount tn §3,000),
sabject to the provisions of suid Section II requiring the tax to be
withheld at the rour¢e and deducted from annual income und puid
to the Government, und likewive the aumount of such tax ~hall ke de-
ducted and withheld from coupens, checks or billd of exchunge for
or in payment of interest upon honds of foreipn countries and upon
foreign mortgages or like obligations (not payable in the United
States), and also from coupony, checks or bills of exchange for or
in payment of an¥ dividends upon the ~tock or interest upon the
obligations of foreign corporations, as-ociations and msurancs com-
panies engaged in budness in forsipn countries; and the tax In
each case ghall be withheld and deducted for and in behalf of any
person subject to the tax although such interest, dividends or other
compensation does not exceed £3,000 by any banker or person who
shall well or otherwise realize coupons, checks or bills of exchunge
drawn or made in payment of any such intere~t or dividend (not
payable in the United Statex), and any person who +hall obtain pay-
ment (not in the United Stutex) in behalf of another of sueh divi-
dends and interests by means of coupons, checks or bills of exchanpe
and also any dealer in such coupons who shall purchase the same



L L .‘.-FI-‘H f'._:lf
=

UNION PACIFIC RAILROAD COMPANY. 9

for any such dividends or interest (not payable in the United States)

otherwise than from a banker or another dealer in such coupons,
but in each case the benefit of the exemption and deduction

15 of $3,000 may be had by complying with the provisions of
the said Paragraph.

It is further provided in said Paragraph E that nothing in the
said Section IT shall be construed to release a iaxable person from
liability for income i{ax nor shall any contract entered into after the
Act takes effect be valid in regard to any Federal income tax im-
posed upon & person liable to such payment.

Paragraph I' of said Section Il of the said Act provides that if
any person, corporation, joint stock company, association or insur-
ance company hable to make the return or pay the tax aforesaid
shall refuse or neglect 10 make a return at the time or times in said
Section specified 1n each year, such person shall be liable to a pen-
alty of not less than $20 nor more than $1,000.

Paragraph G of the said Section Il of the said Act provides that
the normal tax by said Section imposed upon individuals likewise
shall be levied, assessed and paid annually upon the entire net in-
come arising or aceruing from ali suurces during the preceding calen-
dar year to every corporation, joint stoek company or association,
and every insurance company, organized in the United States, no
matter how created or organized, not including partnerships, but if
organized, authorized or existing under the laws of any foreign coun-
try, then upon the amount of net income accruing from business
transacted and capital 1nvested within the United States during such
vear. It is provided, however, that nothing in gaid Section Il shall
apply to labor, agricultural or horticultural organizations or to
mutual savings banks not having a capital stock represented by
shares, or to fraternal beneficiary societies, orders or associations
operating under the lodge system, or for the exclusive benefit of the

members of a fraternity itself operating under the lodge sys-
14 tern and providing for the payment of life, sick, accident and

other benefits to the members of such societies, orders or as-
sociations and dependents of such members, nor to domestic build-
ing and loan assoelations, nor to cemetery companies, organized and
operated exclusively for the mutual benefit of their members, nor to
any corporation or association organized and operated exclusively for
religious, charitable, scientific or educational purposes, no part of
the net income of which 1nures fo the benefit of any private stock-
holder or individual, nor to business leagues, nor to chambers of
commerce or beards of trade, not organized for profit or no part of
the net income of which inures to the benefit of the private stock-
holder or individual; nor to any civic league or organization not or-
ganized for profit but operated exclusively for the promotion of social
welfare; provided further, that there shall not be taxed under said
Section II any income, derived from any public utility or from the
exercise of any essential governmental function aceruing to any
State, Territory, or the District of Columbia, or any political sub-
division of a State, Territory or the District of Columbia.

It 1s further provided by Paragraph I of said Section II of the

2—1045.
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sald Act that in case of the refu-wl or neglect of any person, corpo-
ration, company, or ussocation, except in cases of sickne:s or
absence, to make a hist or return or to venfy the same us therein
provided, the Commissioner of Internul Revenue shall add 50 per
centum to the tax impored Ly the said Act.

Ninth. Your orator avers that the defendant Union Pacific Rail-
road Company comes within the ferms and purview of said Aect
and that compliance with the provislons of suid Act reguires raid
Compuny to make the returns provided for therein, and to puy said

normal tax of one per cent upon ity net income, and re-
15 quires the xwud Compiany tu deduct and withhold the normul
income tax of one per cent upen all coupons and interest
upon its aforersad issuex of bondx herefofore poid and hereaftex
to Le paid to individuals whe may be the holders and owners of said
coupons or enfitled to suid interest, who may not have filed with de-
fendant notice of cluim to the exemption of $3,000 or $4,000, as
the case may be, and requires the ~ud Company to pay the said
tox of individuals ro deducted und withheld.,

Tenth. Your orutor further avers thuat he iy informed ond be-
lieves that the said defendunt Company and its Directors con-
trolling its affairs intend voluntarily in the future, from year
to year, to comply with the suid provisions of the said Aet with
respect to making returns of net Income and paying taxes 1m-
posed upon the net income of the said defendant, with re~pect to
deducting and withholding the normal tax upon coupons und
interest paid to individuals who ure holders thereof or entifled
thereto, and with respect to making returns of the taxes ~o deducted
and withheld and paving raid taxes, und that the said defendant
either is about to make or has mude a return of and with respect
to the net income of vruid Compuny for the ten months of the yeur
1913 from March 1, 1913, to Junuary 1, 1911, pursuunt to <fid
Act, and to pay such tax upon its net incore as may be imposed
thereon by the Commisxioner of Internal Revenue in accordance
with said Act, and thut the tax on wuch net income will greafly ex-
ceed the saum of 3,000, and will be greater than the sum of
$300,000, and ix about to muke a return, or has made a return, of
and with respect to the wmountx of the normal Income tax heretofora
deducted ond witbheld by the defendant upon coupons and in-

terest heretofore paid to the individuals entitled thereto who
16 have not claimed the exemption aforesaid of $3,000 or 84,000,

and to pay over said normal income toxes co deducted and
withheld to the Collector of Internal Revenue, and that the :2id
defendant intends from time to time hereafter to make further
returns and to pay further taxesx upon its net income and will make
further returns with respect to normal income taxes that it may have
deducied and withheld with respect to coupons and interest due in-
dividualy, and will pay sach tuxes in pursuance of raid Section I1 of
said Act; and your orator isx informed and believes that if thiy
Court shall not prant to yvour orator the relief hereinafter prayed
this defendant will, on or before the 30th day of June, 1914, pay
such income fax ax moy be aeserced against it for the said ten
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months of the year 1913, from March 1, 1913, to January 1, 1914,
in accordance with said Aect, and will on or before the 30th day of
June, 1914, pay over said normal income tax of one per cent de-
ducted and withheld upon coupons and interest paid to individuals
entitled thereto who have not claimed the exemption aforesaid of
$3,000 or $4,000 and will in ensuing years make such returns and
deduct and withhold and pay such taxes as the provisions of said
Act purport to require.

Bleventh. Your orator further avers that so much of the provis-
ions of the said Section II of the said Act of October 3, 1913, as seek
to impose a tax of one per centum upon any net income of individ-
uals or corporations and of the defendant received and collected prior
to the third day of October, 1913, are unconstitutional and void,
for the reason that the said Act did not become a law until Octo-
ber 3, 1913, and could not lawfully affect any receipts of the de-
fendant before that date, because such receipts prior to October 3,
1913, had become property and capital of said defendant and had

ceased to be income.
17 That said provisions of the said Act in seeking to Impose

a tax upon any so-called ‘“net income” of the defendant re-
ceived and collected between March 1, 1913, and October 3, 1913,
which in reality was capital and real and personal property of the de-
fendant upon October 8, 1913, when said Act became a law, are un-
constitutional and void, for the reasons and in the respects herein-
after stated, to-wit:

(a) That such provisions are repugnant to and in conflict with
the Third Clause of the Second Section of Article One of the Consti-
tution of the United States, in that while such tax purporits to be and
is designated as a tax upon net income it is in fruth and in fact a
tax upon the real and personal property represented by and in which
were invested the net receipts of the defendant between March 1,
1918, and October 8, 1918, and is a direct tax within the meaning
of the aforesaid Clause and is not, as provided in said Clause, appor-
tioned among the severa] States in the manmner prescribed in said
Clause and in Article XIV of the Amendments to the said Constitu-
tion and such provisions are, therefore, unconstitutional and void.

(&) That the provisions aforesaid are repugnant to and in conflict
with the Fourth Clause of the Ninth Section of Article One of the
Constitution of the United States, in that the tax sought to be 1m-
posed by such provigions, although such tax purports to be on the net
income of the corporation between March 1, 1918, and October 3,
1913, is in truth and in fact a tax upon the real and personal prop-
erty represented by and in which the corporation had invested its net

income received between said March 1st, 1913, and October 3,
18 1913, and is a direct tax within the meaning of such clause,

and 1s not laid in proportion to the censug or enumeration
directed to be taken in the Constitution, as in such case made and
prp&rided, and such provisions are therefore unconstitutional and
void.

Twelfth. Your orator further avers that the taxes imposed by said
- Beetion II of the Act of October 3, 1913, are unconstitutional and
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void in that there are specifically exempted from the imposition of
such tax labor, agricultural or horticultural organizations, mutual
savings banks not having a capital stock represented by shares, fra-
ternal beneficiary societier, orders or as-ociations, operating under
the lodge system or for the exelusive benefit of the members of a fra-
ternity itself operating under the lodge system, and providing for
the payment of life, sick, accident and other benefits to the members
of such societies, orders or a~~ociations and dependents of such mem-
bers, domestic building and loan associations, cemetery companies
organized and operated exclusively for the mutual benefit of their
members, corporations or asociutions organized and operuted ex-
clusively for religious, charitable, scientific or educational purpo-es,
no part of the net income of which inures to the benefit of any pri-
vate stockholder or individual, business leagues, chambers of com-
meree or boards of irade not organized ifor profit or no part of the
net income of which inurex te the benefit of the private stouvk-
holder or individual, civie leagues or organizatiens nof orgun-
ized for profit but operated exclusively for the promotion of rocial
welfare, and income derived from any public utility accruing
{0 any State, territory, or the District of Columbia, or any political

subdivision thereof, und that the restricted powers of the
19 Federal Government do not permit of the exemption from

the operation of an income tax of any one of the afore-uid sub-
jects, That many of the corporations ~o exempted from the opera-
tion of the provisions of the suid Act of October 3, 1913, are direct
competitors of corporations and individuals cubject hy 1z terms to
the provisions of the raid Act and of thix defendant in some of thur
and its business activities, especially in the investment of money< und
the receipt of income and interest therefrom, and that the <aid pro-
vizions of the said Act fail to impo-e equality of burden among direct
competitors and violate the rule of uniformity and equality and in-
volve unressonable and arbitrary diceriminution and clas-ifieation,
and for those reasons among others are unconstitutional and void
and in conflict with the provisions of Article V of the Amendments
t0 the Consfitution of the United Statesr and invelve the taking of
property without due process of law and the taking of property for
public use without comnpensation. ‘That the num’imer of exernpird
corporations and the amount of their incomes exempted frorm the
operation of the Act 1x fo great as muterially to increace the burdens
og the Act upon the corporations and individuals remaining subject
thereto.

Thirteenth. Your crator further avers that the taxex propoced
to be assessed and collected and the provisions of «aid Section IT of
the said Act of October 3, 1913, providing for the ascertainment,
assessment, levy and collection of such taxes are uncon<titutional and
void, in that they are inconsistent with and violate the provisions
of the =aid Fifth Amendment to the Constitution of the United
States, that property shall not be taken without due process of law
and that private property rhall not be taken for publie use without
compensation, That said provisions of said Act, while purporting
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to have been enacted by the exercise of the taxing power
20 of Congress, in fact were not the result of a lawful exercise

of such power, for.the reason that said provisionsg involve
discriminations and classifications of the persons and corporations
and of the Incomes of persons and corporations within the scope
of the said provisions that do not rest upon differences which bear
a reasonable and just relation to the act in respect to which the
classification is proposed, but are made arbifrarily and without any
such basis. ‘I'hat such classifications are arbitrary and not rea-
sonable. That distinctions are made in the burdens imposed by
sald provisions because of wealth, and that said provisions so far
as they make such distinctions involve classification that is arbitrary
and not reasonable, and constitute class legislation, and are therefore
unconstitutional and in contravention of said Iifth Amendment of
the said Constitution. That some of the said numerous uncon-
stifutional, arbitrary and unreasonable classifications for purposes of
taxation contained in the said provisions of the said Aect are as fol-
lows:

(1) The provisionsg of the said Act provide for the taxation only
of incomes of individuals for the year 1913 exceeding $2,500 in
amount, and in the case of the aggregate incomes of a husband and
wife living together of the amount of $3,333.33, and for subsequent
years thereafter provide for taxation only of incomes over $3,000
per annum or $4,000 per annum in the case of a husband and wife
living together as their aggregate income.

Your orator avers upon information and belief that the population
of the United States on October 3, 1918, was over 90,000,000 persons;
that the number of persons who would be-:liable by reason of pos-
session of incomes to pay tax under the provisions of the said Act

is about 499,000.
21 Your orator avers that the said exemption of $3,000 or

$4,000, as the case may be, Is unreasonable and arbitrary
and involves a diserimination and classification founded upon wealth
and 1s unreasonable and arbifrary between those who possess in-
comes under $3,000 or $4,000, as the case may be, and those possess-
1ng imcomes above those amounts, and that the provisions of the said
Act result in the burden imposed thereby falline upon slichtly more
than one-half of one per centum of the entire population of the
country.

Your orator avers that the said exemptions of $3,000 or $4,000 as
the case may be, are exemptions of amounts greatly larger than
amounts the tax upoen which would about equal the expense of col-
lecting said tax.

Your orator avers that under wise and constitutional lecislation,
every citizen should contribute his proportion, however small, to the
support of the Government; that the only constitutional measure of
exemption from taxation is the rule that the expense of collecting
the tax upon the amount of the exemption should about equal the
amount of the tax thereon, and that an exemption from taxation
of an amount as to which the expense of collection of its tax would
substantially be less than the amount of said tax involves the taking
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of property without due proce~s of lasv of those who are obliged to
pay o tox under an Act contuining such an unjust exemption, and
of the tuking of their property for public use without compensation.

(2) The providons of the raid Act and the deelsions of the Treax-
ury Department made in pursuance of the power conferred by said

Act in permitting an exemption for the tax year 1913 of
22 $2,700 or $3,333.43, as the case may be, and for other years

of §3,000 or $4,000, ax the case may be, with respect to the
normal tax upon individual: deny such an exemption with re-pect
to the tax of one per centum upon the net income of this defendant
and of other corporations. Disxerimination and clus-ification are
thus made between individualt and corporations with respect to the
said exemptions. Such discrimination and elassification do not rest
upon any difference which bears a reasnnable and just relation to the
act in respeet to which the clas~ification i proposed, and wre axbi-
trary and not reaconable and are not founded upon o difference that
the re~fricted powers of the IPederal Government permit to he the
basts of classification.,

(3) By the provisions of the maid Act the defendant and other
corporations indebted upon coupon or registered bonds are required
to deduet and withhold at the source ane per cent. upon the coupony
and registered interest upon snid bonds and te make returns to and
to pay the taxes o withheld tn a Collector of Internal Revenue on
the 30th of June af each year. Where the corporafion has assumed
and acreed to pay the tax divected by the Aef to be withheld, vonu-
pliance with the statute requires it to pay the tax, in easex where
the creditor, although entitled tn an exemption, failx to file eluim to
exemption with the debtor corporation, which hus no means of either
compelling the debtor to claim such an exemption or of ascertaining
whether or not in fact the debtor i entitled thercio. In cuvev of
individual holders of coupons ar those entitled to reeistered intere-t

whose entire net income ameounts to less than £3.000 the
23 pavment of the tax ix nevertheless required from the enrpo-

ration debtor, although it is not justly due to the Govern-
ment and such payment results in am unnecessary lo-s to the cor-
poration and fo the receipt by the Government of moneys to whieh
it i1s not entitled. Such must be the inevitable operation of the Act
in many cases, without redress to the corporatiom which has assumed
the payment of the tax upon its coupons and regivtered intere~t und
which pays the fax on account of a creditor apainst whom by ren~on
of his having an income of lesst thon §3,000 the Government has no
lawful claim, and with respect to whom the debior e¢orporation cun-
not ascertain that his entire income 1% iess than &3,000, The Act
provides no means or machinery by which it can be ascertained by
the corporation whether or not un individual entitled to colleet
coupons or reristered interest from o corporation is enfitled to un
exempiion of &§3.000 or lest on income of lesz than £3,000 upon
which an application to the Government to refund taxes not law-
fully due could he founded. Such operation of the Aet results In a
diseriminafion between and o classification of those enrporations
which have assumed to pay the tax upon their eoupons and regis-
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tered interest (the Act lacking provisions that grant them protection
and redress), and such corporations as have not assumed to pay the
tax upon their coupons and registered interest. Both classes of cor-
porations are obliged to undertake great labor and go to great ex-
pense in connection with the payment of their coupons and regis-
tered interest, the filing of claims for exemption, deduction and
withholding and payment of taxes thereon, acting as the col-
24 lecting agents of the Government, correspondence with hold-
ers of coupons and credifors, and many other matters con-
nected with the subject, although corporations which have not as-
sumed payments of taxes are not exposed to positive loss of taxes
withheld and paid, as the loss occasioned by the payment of such
taxes 1n the case of credifors having incomes of less than $3,000
would fall upon such creditors and not upon the corporations Your
orator avers, on information and belief, that the annual additional
expenses of the defendant corporation in connection with the per-
formance of its duties of collection of income tax at the source which
involves hiring of additional clerks, opening and keeping additional
books of record, the making out of many documents and returns,
additional bookkeeping, labor of various sorts, correspondence, and
other matters, will amount to the sum of at least between five and ten
thousand dollars. That the purpose of the aforesaid requirements
15 to assist the Government of the United States in collecting the said
Income Tax, and to give to it information with respect to individ-
uals liable to pay said tax. That compliance with such require-
ments imposes an additional burden upon this defendant and other
corporations over and above the amount of any tax that can be
levied and assessed upon them under the terms of said Act, and that
the 1mposition of such a burden is contrary to and violative of the
Fifth Amendment to the Constitution of the United Sfates and in-
volves taking of property without due process of law and the taking
of private property for public use without compensation. That cor-
poratiox];s xghich are not indebted are not subjected to any such
urden.
25 The provisions of the said Act relative to collection at the
source create a further discrimination between and a clas-
sification of corporations which are indebted upon coupons and
registered interest and those corporations which are neot so in-
debted. Your orator avers, upon information and belief, that there
are many thousand corporations in the United States which are not
indebted upon coupon bhonds or upon registered bonds bearing in-
terest, and which are therefore under no obligation or dutv to col-
Ject taxes upon income of individuals at the source and which are
freed from the burdens and expense and labor imposed upon cor-
porations which have oufstanding coupon and registered honds
held by individuals. The diseriypinations and classifications afore-
said are not based upon any differences which bear a reasonable
and just relation to the act in respeet to which the classification is
proposed, and are arbitrary and are not reasonable, and are not
founded upon a difference that the restricted powers of the Federal
Government permit to be the basis of classification.
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(4) The taxes impored by the said provivions of said Act of Oc-
tober 3, 1813, and the proveions of tue sund Act, ure unconstitu-
tional und void, wnd unreasonubly and unliswiully classify domestic
corporations tor the purposes ot the tax by providing how swud net
income may be arrived at from the rad pross income of such ¢or-
porations recerved from all sources, It is presembed thaod there is to
be deducted the mwount of mterest weerued and pud within the
vear on the indebtedness of sueh w corporativn to an wmount of such

1ndebtedness not exeeeding one-nulf of the sum of 1ts interest
26 bearing indebwdness and 1ts puad up caprtud stock outstund-

g at the close ot the year, or, 1t no cupitul stock, the amount
of inferest pamd within the year on un wmount of ity indebted-
Dess Not exceeding the amount of capital employed in the busi-
ners ot the cwore of the yvear, whereby all mferest paid by the de-
fendant and ocher dumesuc¢ corporations, upon indebtedness that
is miore than one-bult o the towl indebteuness of uny sucn corpo-
ration and its pad up capital stock is not allowed us o deduc-
ton to such corporution, woereus corpurations not huving indebt-
edness greater tban one-huif of thewr mdebtedness and ther pad
up capital stock are allowed & deduction equal to the entive amount
of their indebtedners, with the result that corporations beiny
indebted over and above the wmount of one-half of their indebted-
ness and their pmd up capatud stock are required tv pay such tux
upon their net wpcomes ut o hipgher rute than such other corpors-
tions, That 1n cuse of a corporation mdebted for wore thun the
amount of its capitul stock, the result of the operation of the Act 1
to tax as income of the corporation, monies recelved and disburscd,
not as earningg, but as Inferest puyments to its ereditors, and which
in the hands of its creditors are aguin taxed for the sume yeur us
income of the creditors, and ihis 3x the cuse even if sueh corpors-
tion in fact has no net Income.

The diserimination and eclas-tficution aforesaid ure arbitrary und
are not reasonable and are founded upon a difference thut does not
bear a reasonable and just relution to the act in respect to which the
classification 1 propored ond ure not founded upon w diference thut

the resfricted powers of the Federal Governrment permit to
27 be the basis of classificution, and the said provisions of the

Act of October 3, 1913, violute the IFifth Amendment to the
Constitution of the United Stutes and involve tuking property with-
out due process of law and the tuking of private property for public
use without compensation.

(b) The aforesaid tax und the afore-ald provisions of said et
of Qectober 3, 1913, are uncon~iitutional and void, in that while it is
provided that domestic corporations generally ure to be allowed a
deduction in computing their net income of only the interedt paid
on fo much of the corporate indebtedoess os does not exeeed the
amount of one-half of the +aid indebfedness and the paid up capitul
stock of such corporations, vet in computing the net income in the
case of a bank, banking as:ociation, loan or trust compuny intere<t
paid within the vear on deposits or on moneys received for invest-
ment and secured by interest bearing certificates of indebtednesa
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issued by such bank, banking association, loan or trust company
is so allowed to be deducted, notwithstanding said deposits consti-
tute part of the indebtedness of such company, and a discrimination
hetween and a classification of banks, banking associations and trust
companies and domestic corporations other than banks, banking as-
soclalions, loan or trust companies are thereby created. That such
discrimination and classification are arbitrary and not reasonable
and are founded upon a difference that does not bear a reasonable
and just relation to the act in respect to which the classification is
proposed, and the said provisions of the Act of October 3, 1913,
violate the Fifth Amendment of the Constitution of the United
States and involve taking property without due process of law and

the taking of private property for public use without com-
28 pensation, and are not founded upon a difference that the

restricted powers of the Federal (overnment permit to be
the basis of classification.

(6) The provisions of the said Act and the deasions of the Treas-
ury Department made in pursuance of the power conferred by the
sald Act do not require individuals to make return of and pay the
normal tax upon the amount received by them as dividends upon
the stock or from the net earnings of any corporation, joint stock
company or association and insurance company which is taxable
upon its net income, and do require corporations, joint stock com-
panies or associations and insurance companies to make return of
and pay the tax of one per centum upon the amount received by
them as such dividends. The defendant owns stocks of other cor-
porations to the amount of several millions of dollars in value and
iy directly affected by said provisions, and during the year 1913,
received large sums ag dividends upon said stocks. Discrimination
and clagsification are thus made between individuals and such cor-
porations, joint stock companies or assoclations and insurance com-
panies, and a less burden of taxation is laid upon such individuals
than upon the other subjects of the Aiet above named, thus dis-
criminated against. This discrimination is intended to have, and
in fact has the effect of penalizing holding companies although law-
fully holding stock of other corporations by authority of the stat-
utes of the State of their incorporation. Such discrimination and
clagsification are not founded upon a difference which bears a
reasonable and just relation to the act in respect to which the clas-
sification is proposed, and are arbifrary and not reasonable, and are

not founded upon a difference that the restricted powers of
29 the Jederal Government permit to be the basis of clagsifi-
cation.

(7) The provisions of the said Act providing for additional or
progressive taxes, upon individuals by which net incomes exceeding
$20,000 and not exceeding $50,000 are taxed one per centum ad-
ditional, and by which net incomes exceeding $50,000 and not ex-
ceeding $75,000 are taxed 2 per centum additional and incomes
axceeding $75,000 and not excéeding $100,000 are taxed 3 per
centum additional, and incomes exceeding $100,000 and not ex-
ceeding $250,000 are taxed 4 per centuimn additional, and incomes

3—1045
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exceeding $250,000 and not exeveding $500,000 are taxed & per
centur additionul, und incomes exceeding $500,000 are tfuxed 6
per centum additional, result 1n estabhshing different rates of tax-
ation upon the net incomes of thore por-essing different amounts of
net income. Your orator further uvers upon information and helief
that the population of the Unted States on October 3, 1913, was over
90,000,000 per-onys; thut the number of perrons who would be luble
by reason of the possession of Incomes to pay tux under the pro-
visions of waid Act ix about 499,000, of which about 459,600 perrons
possess taxable net incomes less thap $20,000 in amount and about
42 500 persons possexs taxable incomes over $20,000 in amount;
that the income and revenue for the first year under raid Act of
Octobier 3, 1913, will be about $32,5673,000, of which about $13,-
000,770, or 1631% per cent of the total amount extimaied to be col-
lected, will be puid by the said 456,500 taxpayers, while about
$68,000,803, or 8314 per cent of the total amount estimated to be
collected by the sauid Act, will be paid by the snid 42,600 persons,
By these provisions of the act discrimination und classifica-
30 tion are made solely upon the basis of wealth, Such dis-
erimination and clussification are arbitrory and not reason-
able, and are class legislation and are not founded upon o difference
that the restricted powers of the Iederal Government permit to be
the bads of classificatron.
(8) The provirions of the +0id Aet hereinbefore set forth require
a deduction at the source, of the tax by corporations und by fidu-
ciaries and by others, upon coupons and interest paid to individuals
whereby the owner of such income ix deprived of the ure and benefit
of the moneys ~o withheld during the period of time between the
date of the withholding and the date either of the assersment of «aid
tax against him cor the payment of suid tax by him, Many of those
who are subject to the provisions of the suid et were during the
year 1913 and will be in future years in receipt of incomes faxuble
under the provisions of the said ct, no part of which is or will be
withheld at the source, who huve not been and will not be deprived
by the operation of the Act of the use and benefit of any poxt of
their income during the datex uforesaid. The provisions of the soid
Act diseriminate between and classify into two distinet classes own-
ers of taxable income part or the whole of which is withheld at the
source, and owners of taxable Income no part of which i withheld
at the source. Such diserimination and clas:ification are not
founded upon a difference which bears a reasonable and just rel-
tion to the Act in respect to which the elacstfication is propored and
are arbitrary and not reasonable,
(9) The provisions of the said Act while permitting an exemp-
tion in the case of individuals for the tax vear 1913 of 32,500
31 or £3,333.33, ax the ca~e may be, and for other vears of
$3,000 or $4,000, as the case may be, with respect to the
normal tox, deny such an exemption with respect to the additionul
tax; that is to say, that while the owner of taxable income to the
amount of $20,000 or less is allowed the exemplions aforesaid, the
owner of taxable income above $20,000 ax to which an additional
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tax 13 1mposed 1s not allowed any such exemption with respect to
the additional fax. Discrimination and classification are thus made
between owners of taxable incomes of $20,000 and less and owners
of taxable incomes above $20,000, Such discrimination and clas-
sification are founded upon wealth alone as a basis and are un-
reasonable and arbitrary, and are class legislation, and are not
founded upon a difference that the restricted powers of the Federal
Grovernment permit to be the basis of classification.

(10) The provisions of the said Aect which deny in the assess-
ment of thé said additional tax upon individuals the deduction from
gross income of income derived from dividends on stock or from
the net earnings of corporations, joint stock companies, associations
OF Insurance companies, subject to ltke tax, discriminate between
and classify into two classes those who possess taxable incomes of
$20,000 or less and thoge who possess taxable incomes exceeding
$20,000. That such distinction and classification are based solely
upon wealth and are arbitrary and not reasonable and are class
legislation, and are not founded upon a difference that the restricted
powers of the Federal ‘GGovernment permit to be the basis of clas-

gification.
32 (11) The provisions of the said Aect and the decisions of
the Treasury Department made in pursuance of the power
conferred by said Act provide for the taxation and the inclusion in
the return of the individual taxpayer, under the designation of
income on which at the source, tax has not been deducted and
withheld, of 1ncome, upon which the payment of the fax by agree-
ment has been assumed, withheld and set agide for purposes of pay-
ment to the Government by debtors from whom such income is
dertved and paid in compliance with such an agreement, with-
out diminution by the said debtors to the individuals entitled to
such 1ncome. Compliance with sueh requirement will necessarily
result 1n the tax being paid twice—once by the debtor who has as-
sumed to pay the tax, and who in lepal effect has deducted and with-
held the tax at the source, and ig liable to pay it to the Federal
Government, notwithstanding thiat in compliance with his eovenarit
he has also included the amount thereof in his payment to the
creditor, and secondly by the creditor and individual taxpayer in
the assessment which will inevitably be made upon his return. A
failure t6 malke such payment by the creditor and income taxpayer
would expose him to the punishments and penalties provided in
the said Act. Having made suéh payment of a tax upon income
which is also paid by the debtor, who has deducted and withheld
the tax at the source, the taxpayer can be reimbursed only by going
to the -expense and labor of an application for a refund, with the
loss of the use and the benefit of the money that he is entitled to
bave refunded, during the interval of time between his payment
thereof and the success of his application. Such provisions
33 of the said Act and said decisions create a discrimination
and classification between those whose tax has been deducted
and -withheld at the source by debtors from whom income is de-
rived, who have assumed the payment of the tax, and owners of
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taxable income on which the tax hay been deducted and withheld
at the source by debtors who have not assumed the payvment of the
tax, and create an onerous, unnecesary and unjust burden upon
those subjected therete. Such direrimination and clas-ifieation are
not founded upon o difference which lears o reasonuble and just
relation to the aet in respect t» which the claszifieation i proposed,
and are arbitrary and not rearonable and are not founded upon a
difference that the restricted powers of the IFederal Government
permit to be the hasis of c¢las-ifieation.

(12) The provisions of the said Aect and the decisions of the
Treasury Department made in pur~uance of the power conferred by
sald Act restrict the exemption as to normal tax for the tax year
1913 of a bhusband and wife living toretber and having separate
incomes to o total joint exemption of 8#3.333.33 on their agoresate
income, and for other tax yvears to a total joint exevaption of $4,000
on their axgreeate income und provide that an additir-mal tax ~hall
be paid, based upnn the acerecate income of hn~band and wife
hvine torether and having senarate income~ even if neither one has
a senarate income 1n excess of 820,000, while in the ca<e of a hus-
hand and wife not livine torether and having separate incomes an
exempiirn for the tax vear 1913 of $2,A00 is allowed tn each. and

an exemption for subsequent tax vears is allewed of $3,000
34 to ench, wherebv the assessment and payment of a normal
tax bv a busband and wife not living tosether and having
separate incomes, would fall upon neither if neifther had a s>parate
income of §3.000, and if either bad a senarnte income of 83,000,
would fall upon the excess ar excesses, If anv, over £3,000, and
not upon the excess of the amaregate of hoth inenmes over 4,000,
and an additional iax by a husband and wife not Iivine torether
and havins separate incomes wonld fall upon neither if neither had
a separate income In excexs of 820,000, and if either had g senarate
mcome over $20.000 would fall uron the excess, or execesses, if anv,
over the $20.000 and not npon the excesz of the anerecnte of hoth
incomes over 20000, That such diseriminations and elas<ifica-
tions are hased snlely vpon the circumstance that hyushand and wife
are living together, That such diccriminations and elassifientions
do not rest upon anv difference which hears a reasonnhle and just
relation to the act in respect to which the clasdfieation is prapoved,
and aré arhitrarvy and not reasonable, and are not founded upmm a
difference that the restrieted powers of the TFederal (Yovernment
permit to be the hasis of classifieation.

(13) The provision« of the said Aect tn the effect that nothing
therein shall he eonstrued to release a taxable per<on from linhility
for Imcome Tax lead to the reenlt that, notwithstandine that the
entire income tax of an individnal micsht have heen dedueted and
withheld at the source in pursuance of the requirements of the Act
and the regulations of the Treavury Department made in pursnance

of the power conferred thereby, in the event that the Adu-
35 ciary or other per<on deducting and withholding such a tax

_ should neglect, or refuse, or he unable to pay the same when
it became due, the individual whose normal tax had been deducted
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and withheld would nevertheless be compelled to pay the same, In
such a case compliance with the statute would result in a loss to the
individual taxpayer of twice the amount of the normal fax, first,
for the amount of the tax deducted and withheld from him, and,
secondly, for the amount of the tax which he would be obliged to
pay to the Government on the default of his fiduciary or withhold-
ing debtor. The Act, therefore, creates two classes of taxpayers, one,
none of whose tax is deducted or withheld at the source, and the
other composed of those whose tax 1s .either in whole or in part
deducted at the source. The Act imposes upon the latfer class the
risk of loss of twice the amount of the tax, with the certainty of such
loss in the event of the neglect or refusal of the fiduciary or with-
holding debtor to pay the tax, Such digerimination and classifi-
cation are founded upon a difference which bears no just relation
to the act in respect to which the classification 13 proposed, and are
arbitrary and not reasonable, and are not founded upon a difference
that the restricted powers of the Federal Government permit to be
the basis of classification.

(14) The provisions of the said Act of October 3, 1913, and the
decisions of the Treasury Department made in pursuance of the
power conferred by the said Act, while they do not permit an indi-
vidual who either owns or rents property for family or personal
use to deduct the rental value thereof, or rent actually paid therefor,
expressly permit such owner to exclude such estimated rental of

his home as income. Such a result gives a benefit and ad-
36 vantage to one who owns his home over one who rents if

and is an exemption from taxable income of the rental value
of a house to the owner thereof, while the renter of a house has no
such exemption, as he i1s obliged to pay a tax on g0 much of his
income as he expends in rent. If the renter cannot deduct as an
expense what he pays as rent, the owner, who has no such expense,
should be charged with the rental value of his home, to ensure
reasonable uniformity and equality. The result aforesaid is sub-
stantial, for many individuals in the United States, especially those
dwelling outside of the cities, many of whom are engaged in the
business of farming, own and occupy homes of such rental value,
that the inclusion of the rental value thereof in their taxable in-
come would bring them within the taxable class or substantially
increase their taxable incomes, whereas in consequence of the ex-
clusion of such rental value, they are now wholly or partially ex-
empt, while many renters, especially those living in cities or in the
neighborhood thereof, are now taxable under said Aect, who would
be exempt or have their faxable incomes substantially reduced if
they could exclude from their taxable incomes the rent they pay
for their homes. Such a result effects a discrimination between
and a classification into two classes, one of those individuals who
own their homes and another of those who rent their homes. Such
discrimination and classification are founded wupon a difference
which does not bear a reasonable and just relation to the act in
respect to which the classification is proposed, and are arbitrary
and not reasonable and are not founded upon a difference that the
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restricted powers of the Federal Government permit to be the basis
of -classification.
37 (15) The provisions of the said Aect of October 3, 1913,
and the decixions of the Treasury Department made in pur-
suance of the power conferred by the snid Act, do not require the
inclusion in the aggregate of the toxable net income of the taxpayer
of the value of any cafile, horses or other domestic animals that
may be the offspring of any such animals owned by him and that
have been born within the. current year, and of the value of any
orain, fruits, erops or other farm produce that he may have raised
upon his land within the current yeur, that have not been rold and
disposed of for valuable considerations, with the result that while
the former is allowed a deduction from his net income of the ex-
penses of carrving on his business, he 18 not obliged to inelude in
his income the value of domestic animals born and produce rui-ed
in the vear that may have been retained or consumed by his
family or upon his form. The said Aect in parapraph B therced
expressly denies the right to deduct from net income “‘perconal,
living or fumily expenses”; nevertheless the farmer who rudses
during the current vear upon hix farm sufficient animals and pro-
duce to supply his family and who is not obliged to account for the
value thereof as part of his net mcome, in effect iz allowed {o dedunct
from his mnet income his “personal, living or family expenses.”
The effect aforesaid of such provisions and decisions is to dis-
crimtinate between and classify into two classes those individuals
who pursue farming as a busine~: and those who pursue another or
no business, Such diserimination and classifieation are founded
upon a difference which does not bear a reasonable and just re-
lation to the MAect in respect to which the classification is
38 proposed, are arbitrary and not reasonable; and are not
founded upon a difference that the restricted powers of the
Federal Government permit to be the basis of claszification.

(16) If the provisions of the said et of QOetober 3, 1913, are
held t0 he unconstitutional and void with respect to individuals,
they are equally so with respect to corporations. The said Aect does
not purport to impoze an excise upon the carrving on or the deing
of business in o corporate or guasi-corporate capacity, measured hy
the net income of corporations, but does purport to impose o tux
upon the net income of corporations who earry on the same bu-i-
nesses as are carrled on by individuals and derive thelr incomes from
the same sourcer as individuale, A tax upon the net inecome of cor-
porations alone that did not fall upon the net income of individuals
would result in a discrimination between and a classification into
two classes for purposes of taxation of corporations and individuals,
which would be founded upon a difference which does not bear
reasonable and just relation to the act iz respect to which the clas-
sification is proposed, and ave arbitrary and not rensonable and
violate the rule of equality of burden between direct competitnrs
and are not founded upoh a difference that the restricted powers
of the Federal Government permit to be the basis of elassification.

(L7) It is provided in the said Act of Qctoker 3, 1913, that
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the said Seection IT of said Act shall not apply to mutual sav-
ings banks not having a capital stock represented by shares, or
to fraternal beneficiary societies, orders or associations oper-
39 ating under the lodge system or for the exclusive benefit of
the members of a fraternity, ifself operating under the
Iodge system, and providing for the payment of life, sick, aceci-
dent or other bemefits to the members of such sociefies, orders or
associations, and dependents of such members, nor {0 domestic
bullding and loan associations., Such provisions of the said Act
create a discrimination and a clasgification in favor of said mu-
tual savings banks, fraternal beneficlary societies, orders and
agsociations, and building and loan associations, as against other
corporations which conduct their business solely for the benefit of
the members of such corporations and which corporations, under
the provisions of the said Act of October 38, 1913, are required to pay
a tax upon net income and such discrimination and classification
are unreasonable and arbitrary. There is no reason that justifies
the exemption of fraternal beneficiary societies, orders and associ-
attons from the payment of an income tax that does not require the
exemption from an income tax of mutual life insurance companies,
A fraternal association has no capital stock and is organized and
carried on solely for the mutual benefit of its members and their
heneficiaries and not for profit. Mutual life 1nsurance companies
have no capital stock, and they are carried on solely for the benefit
of the policyholders and beneficiaries. Both classes of companies
equally are not engaged in business for gain. The enfire assets of
mutbual life insurance companies belong to the policyholders. The
number of fraternal organizations, orders and associations doing
business in the United States is large. 'Their total annual income
for many years back has been in excess of $100,000,000;
40 their total yearly disbursements have been in excess of
$100,000,000. Said fraternal societies, orders and associa-
tions have assets amounting to upwards of $163,000,000 and the
business annuglly conducted by such fraternal associations is in
excess of $1,000,000,000. Mutual savings banks, which, by the
provisions of the said Act ‘of Qectober 3, 1913, are entirely exempt
from the provisions of Section I of said Aect, had in June, 1913,
total resources of over $4,000,000,000, loans and discounts of over
$2,000,000,000, bonds, securities, etc,, over $1,800,000,000, and in-
dividual deposits of over $3,700,000,000. The building and loan
associations of the United States for the year ending 19138 had total
assets of over $1,000,000,000. The provisions of the said Act ex-
empting the aforesaid corporations and imposing a tax upon other
business corporations creates a diserimination and & classification
which, are arbitrary and unreascnable. All the aforesaid diserimi-
nations and classifications are viclative of the Fifth Amendment of
the Constitution of the United States,

Fourteenth, That the said Act is invalid in that it unlawfully
delepgates to the Secretary of the Treasury to decide in certain cases
that the accumulation of surplus of the gaing and profifs of a
corporation, joint stock company or association, instead of its being
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divided and distributed, 1s primu fucie evidence of a fraudulent pur-
pore to excape the Invome Tux, by certification that in the opinion of
the sad Secretory such acemmnulufion i unreasenable for the pur-
poses of the buasines=, Thut such provisons delegate judicial uu-
thority to the rud Secretury to muke o decision by certifying hig
opinion that shull be tuken by the courts in pending litipation as
prima fucie evidence of a purpore to ercape the tax, That
41 such delegution of authority ix unlawful und in contraven-
tion of the proviions of the Constitution of the United Stutes
and confers judicial powers on the Secretary of the Treasury for
the time belng.
Fifteenth. That the ufore-uid provisions of said Act of October
3, 1913, constitute one entire independent system of taxation, and
inasmueh as saild provisions are unconstitutional and void for the
reasons and in respect {o the mautters berelnbefore stated, the said
provisions are in ull respects unconstitutional and void, and any
tax which muy be levied thereunder upon the defendant i and will
be unconstitutional und void, not only to the extent that it is un-
constitutional as to the matters hereinbefore et forth but in euch
L and every respect and w to the whole thereof.
% ) ] _Sixteenth. Your orutor further avers that this suit is not o col-
"+ lusive one to confer on w court of the United Stutex jurivdiction of o
cage of which it would not otherwi-e have cognizance, and that
your orator has profe-ted to the defendant and to the Directors
of vaid defendant apainst the compliance by said corporation, and
by said Directors, with the provisions of the Act of Congress herein-
before referred to, and has claimed before said Board of Directors
that the #aid provisions with re-pect to taxes, both upon the net in-
come of the Union Pacific Railroad Company and coupons and
reristered intersst owned by and pavuble fo individuuls, are uncon-
stitutional, and has protested acuinst any action by the Company
or its Direcfors in voluntarily complying with the provi<ions of said
Act and requested that suid Compuny and its Directors chould refrain
from voluntarily complying with any of said provisdons and from
voluntarily making any return in pur-uance thereof and
42 from voluntarily paving uny tuxes provided for therein,
either upon it< own net income or upon such coupons and
rexistered interest, and has elaimed to wuid Dirvectors that the pay-
ment of any such taxex would be a waste und mi~appropriation of
the assete of the Company, und has requested thut the Company
and its Directors should conte<t the constitutionality of said Act
and prevent an unconsiitutional and improper diversien of the
asszaty of the corporation in the puyment of anyv such tax, and should
apply to a court of competent jurisdiction ta defermine the lubility
of the Company under said Act and take such steps as should be
necessary to protect the rights of the Company’s shareholders,
Your orator further aver< that the raid company has neglected
to comply with any of vour orator’s reque-ts, ax aforesnid, and has
stated to vour orator that it does not feel at liberty to disregard the
corporation income tax provisions, and the provision« for the col-
lection at the sources of individual income taves coninined in the
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Act of October 3, 1913, and to incur thereby the heavy penalties
which might result from such disregard, and has refused specifically
each of your orator’s aforesaid requests, and said company intends
and threatens to comply with the said Act and the provisions thereof
in all respects.

That annexed hereto and marked respectively Exhibits A and B
are copies of letters, one of which, A, was sent by your orator to said
defendant, and the other of which, B, is the reply thereto received
by your orator. ‘

Your orator further shows that he has been and is unable to have
the said action by the Board of Directors reviewed and rescinded
or modified by the general body of stockholders of said corpora-
tion and to have such. stockholders direct the said Board of Directors

to comply with your orator’s demand, inasmuch as no pro-
43 vision is made in the Act of the Legislature of Utah, incor-

porating the defendant, or by the by-laws of the Company,
or general laws of the State of Utah relating to corporations, binding
upon the defendant, for such control by the general body of stock-
holders of the acts of the Board of Directors, and for the further
reason that the next annual meeting of said corporation will not
take place until the second Tuesday of October, 1914, and by the
Act of Congress hereinbefore referred to payment of said taxes is
required to be made on the 30th day of June, 1914,

That special meetings of defendant’s stockholders by its by-laws
can only be had upon order of the Board of Directors or Executive
Committee or by written application of stockholders owning not
less than one-third in amount of the capital stock. That in view
of the position taken by the Executive Committee of defendant set
forth in Exhibit B hereto annexed, it would be useless to apply to
said Committee or the Board to call a special meeting of stockholders.
That in view of the large number of stockholders helding over
$300,000,000 of stock, and the necessity of publication of notice of
a special meeting for three weeks, 1t would be practically impossible
to obtain the cooperation of a sufficient number of stockholders and
the publication of notice aforesaid within "any reasonable time
in the future, and probably not at all,

Seventeenth., Your orator further avers that the making of fhe
aforesaid returns and payment of the aforesaid taxes will result in
a great diversion and misappropriation of the assets of the defend-
ant corporation, and will unconstitutionally lessen and diminish the
equity of the shareholders in said corporation and the inferest of
your orator in said corporation as a shareholder therein will be

oreatly and irreparably injured thereby.
44 Bighteenth. Your orator further avers that unless this

Court shall grant to your orator the relief hereinaiter prayed,
the defendant will pay the aforesaid taxes for the past year and each
year in the future, and said Company will be obliged to submif
wholly to such unconstitutional taxes and to suffer great loss there-
from and to lose the taxes unnecessarily paid for those who are
exempt, or in each year to go to great expense to ascertain which
of its coupon and interest payees are exempt from the operation of

41045
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the Act and to bring numerous suits against the officers of the
Government of the United Stutes to recover back the taxes paid as
aforesaad, That the isues to bo determined in all such snits brousht
ag aforesaid involving the valhidaty of said Aet of Qectober 3, 1913,
would be substanfially identical with those to be passed upon hercin
and can be determined more speedily and conveniently by the Court
in this suit, and the granting of the relief hereinafter prayed will
prevent such multiplicity of suits as aforesmid.

Nineteenth. Your orator further shows the amount of the taxes
upon the net income of the defendant for the year 1913 exceeds the
amount of $300.000 and that the taxes heretofore deducted and
withheld and payable by defendoant in conformity with the pro-
vixions of the said Act on the thirfieth day of June, 1914, on behalf
of holders of coupons and payees of regmstered interesi on iis bonas
aforesaid, who have not claimed exemption and with respeet to whom
the defendant has covenanted to pay taxes required to be withheld
amount to over the sum of $6,000; that the matter in dispute herein,
exclusive of interest and costy, exceeds the sum or value of $3,000,
Inasmuch, therefore, as your orator has no adequate remedy at law

for its aforesaid grievances and can have relief only in equity,
45 vour orator files this bill of complaint in behalf of himeelf

and behalf of all other shareholders who may come in and
join in the prosecution and contribute to the expence of thix sut,
and prays for equitable relief ay follows:

(1) That the provicions relating fo making retorns of net in-
come and payment of taxes imposed upon the net income of corpe-
rations, joint stock companies or asrociations and insurance eompa-
nies, contained in the raid Act of Congress of October 3, 1913, and
particularly with respect to the period between March 1s¢, 1913
and Qctober 3d, 1913, so far as any tox i sought to be impesed
thereby upon the defendant Union Pacifie Railvoad Company, raay
be adjudged unconstitutional and void.

(2) That the defendunt may be perpetuully restrained from vol-
untarily making or causing to he mude any return or statement
pursuant to suid provisions and voluntarily paying or causing to
be paid any tox that may he impored thereunder ond particnlurly
from voluntarily muaking or causing to be made any such return
or statement and from voluntarily paying any tax for the puriod
between Mareh 1st, 1913 and Oectober 3d, 1913, and from volun-
tarily paying any taxes upon income received as dividends upon
the stocks of corporutions held by it, which are subject to taxation
under said Act.

(3) That the provisions relating to deducting and withhold-
ing taxes upon income of individuals arising or accruing from
coupons or registered interest and making returny with respect to
such smounts so withheld and paying sueh amounts to any Col-
lector of Imfernal Revenue of the Government of the United States,
or any -other perron, confained in the Act of Congress afore-aid,

may be adjudged unconstitutionsl and void.
46 (4) That the defendant moy be perpetually restrained
from volunturily making or cuusing fo be made any return
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. pursuant to said provisions relative to said taxes upon coupons oT
registered interest payable to individuals, and from deducting or
withholding any such tax or voluntarily paying any such taxes to
any Collector of Internal Revenue or any other officer of the United
States Government.

(6) That pending such final decree as this Honorable Court may
see fit to make herein, a temporary injunction may issue, restrain-
ing the said defendant from voluntarily doing or performing any
of the aforesaid acts with respect to which a final decree is herein-
above prayed. .

(6) That the above named defendant may be required to answer
all and singular the maftters above stated.

. (7) That a writ of subpena may bé granted to your orator, to
be directed to the Union Pacific Railroad Company, thereby requir-
ing said defendant personally to appear on a certain day before
the Court, then and there full, true, direct and perfect answer to
make (but not under oath, which is herehy expressly waived) to
all and singular the premises, and further to perform and abide by
such further order, direction or decree thereof as to the Court may
seeImn meet,

(8) That your orator may have such other and further relief
as the Court may deem proper and equitable, and your orator will

gver pray, ete.
DAVIES, AUERBACH & CORNELL,
~ Solicitors for Complainant.

JULIEN T, DAVIES,
JOSEPH 8. AUERBACH,
FREDERIC J. FUILLLER,

. Of Counsel.

47 UNITED STATES OF AMERICA,
Southern District of New York,

City and County of New York, ss:

Frank R. Brushaber, being duly sworn, deposes and says that he
18 the above-named complainant; that he has read the foregoing
bill of complaint, and the same is true of his own knowledge, except
as to the matters therein stated to be alleged upon information and
belief, and as to those matters he believes it to be true.

FRANK R. BRUSHABER.

Sworn to before me this 13th day of March, 1914,

AMOS J. PEASLEE,
Notary Public, County of New York,
State of New York, No. 3069. New
York Couniy Register No. 5138.

My Commission expires March 30, 1915.



